432	LEGITIMACY AND LEGITIMATION
California. It was assumed by the Court£fAppeal that David's mother
was also domiciled there. By the law of California the acknowledge-
ment of 1925 operated to legitimate David from his birth in 1906.
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The question that arose on these facts was whether J^avid was
entitled to a share under the will and marriage settlement of his
grandfather, George. To take under the latter he was required
to be a legitimate grandchild alive as such in 1917.
f The Court of Appeal, reversing FaywelJ J., held that David
was~entitle"d neither under the will ^rjinder the settlement
Ke reasoning was that legitimation ^y subsequent marriage is
disregarded at common law unless allowed by the lex domicilii
governing the father at the time both of the birth and the
marriage; that the relevant judgments regard this rule, not as
confined to the single case of a subsequent marriage but as
applicable to all forms of legitimation; and that in any case
both convenience and principle demand the application of a
uniform rule to all forms. Therefore David was disqualified,
since at the time of his .birth his father was subject to English
law, by which legitimation by recognition is not allowed,
criticism It is submitted that this equation of recognition with legiti-
^f^mation by subsequent marriage is unwarranted. It is essential
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to a proper understanding or the matter to realize why the
common law regards the domicil of the father at the time of the
child's birth as vital in the particular case of legitimation by
subsequent marriage. The theory, originating in Roman law,
is that at the time of the birth the father implicitly contracts to
marry the mother at a later date and thereby to legitimize the
child. It follows from this that if at the time of the birth the
father is domiciled in a country where a later marriage cannot
alter the status of the child, he cannot make a valid contract
concerning legitimation.1 In other words the child at birth must
possess, according to the lex domicilii of his father, a potential
capacity to be legitimated by the subsequent marriage of his
parents.2 Otherwise he bears throughout his life the indelible
stain of bastardy. There may have been some slight justification
for this far-fetched theory of a fictitious contract in the internal
law of Rome, of which legitimatio per subsequens matrimonium
was a regular feature, but its extension to the sphere of ^private
international law and to other forms of legitimation is the
negation of common sense and principle. It is surely pure
1	In re Wrights Trusts (1856), 2 K. & J. 595, 604-5.
2	In re Luck, [1940] Ch. 864, at pp. 883, 896; In re Grove (1887), 40 ChJX
216, at p. 233.

